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Fair Use Applied to New MediaFair Use Applied to New Media

Copyright
Trademark
Publicity Rights
Association
Defamation



The Web The Web 
Aggregators

Content Owners



Mega site: About.comMega site: About.com

Content at no cost
Eyeballs 
Advertising Revenue



Social Networks:Social Networks:
MySpaceMySpace--------FaceBookFaceBook

User Generated Content
Mash Ups 
Netzines
Brand Integration



Aggregate content ---“Fair Use”
Gain Eyeballs
Monetize (advertising)
Sell
Lawsuit==Fair Use? 

YouTubeYouTube



GroksterGrokster::
Contributory Infringement Contributory Infringement 

Intentionally Induce
Supply Product With 
Constructive Knowledge
Fail to act to prevent



Service Provider
Inform
Register/Implement
Repeat Infringer Policy
Red Flag: remove apparent infringement
FAIR USE?

DMCA Take DownDMCA Take Down



Submit for “Fingerprint”
Block?
License? : generate ad revenue
FAIR USE?

Google Video IDGoogle Video ID



COPYRIGHTCOPYRIGHT



Free Use Free Use 

Deminimis
Idea
Scènes à Faire



De MinimisDe Minimis
How much was copied?
Observability
– Length of time displayed
– Prominence
– Focus, lighting, camera angles

Average lay observer



Idea or Expression?Idea or Expression?







The OriginalThe Original



The Final AdThe Final Ad



Bling, bling ?Bling, bling ?



Copyrightable Element
Substantial Similarity
Access

Copyright InfringementCopyright Infringement



Nature of the Use
Created to be Licensed
Substantial
Lost License Income

Fair UseFair Use



FAIR USE: 1FAIR USE: 1
Scholar or Freeloader?



Value as a Copyright?

FAIR USE:2FAIR USE:2



The Heart of the Work

Harper & Rowe v. Nation
(U.S. 1985)

FAIR USE: 3FAIR USE: 3



Lost License Fees/ Market 
Substitute

FAIR USE: 4FAIR USE: 4



NEED TO USENEED TO USE

Rogers v. Koons
(2nd Cir. 1992)







PARODYPARODY
Conjure up
Satirize/ Criticize

Campbell v. Acuff & Rose
(U.S. 1994)



PARODYPARODY
Minimum Necessary to 
Conjure up/ Criticize
Suntrust Bank v. Houghton Mifflin

(11th Cir. 2001)





COMMENT / CRITICIZECOMMENT / CRITICIZE

Dr. Seuss v. Penguin
(9th Cir. 1997)







NEED TO USENEED TO USE

Blanch v. Koons
(2nd Cir. 2006)









PARODYPARODY
commentarycommentary

Leibovitz v. Paramount
(2nd Cir. 1998)









Comparative AdvertisingComparative Advertising
Fair Use

Used For Comment
Not Created for License
Use Minimal Amount
No Loss of Fees





What to do when other’s use  our content?
Claims v. litigation (public) positions
Content Owners are also Fair Users
Different views of your own businesses

Fair UseFair Use



The FutureThe Future
Aggregator and
Content Owner

?
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